The perpetual challenge and power’s
secret violence

Angus McDonald

Introduction

The cat’s cradle of relations between violence, power and secrecy, and
how law refusesto acknowledgetheir activity, isexamined herethrough
readings of three novels, Bram Stoker’s The Lady Of The Shroud, John
Buchan’s John Macnab, and Andrew Greig’'s The Return Of John
Macnab. Like scissors/paper/stone, violence, power and secrecy
combine and recombine to generate different outcomes. This analysis
providesacontext for considering Craig Murray’s memoir concerning
his period as British ambassador to Uzbekistan, Murder In Samarkand,
aperiod which ended when his disapproval of the UK’sattitude towards
torture made his position untenable. Recent case law on the relation
between law and torture is drawn on in order to verify the hypothesis
that law’s blind spot is power’s secret violence in the context of a
situation where the challenge of, for example, terror, is received on
our part not as a challenge to our values but as a challenge to our
power, and responded to accordingly, by means not of areassertion of
our values but by a deployment of violence.
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Scissors cut paper (violence destroys secrecy)

... it is apparent that they do not trust me in full — asyet, at al events.
Well, | must not complain. Itisall only right and just. Asyet | have done
nothing to proveto them thelove and devotion that | feel to the country. ...
thetrust of anation ... hasto bewon and tested; he who would win it must
justify, and in away that only troublous times can allow. No nation will —
can — give full meed of honour to a stranger in times of peace (Stoker
1974: 100).

Twelveyearsafter hissuccesswith Dracula (Stoker 1983), in 1909
Bram Stoker published arather less successful novel, The Lady Of The
Shroud (Stoker 1974). For much of the novel, as in its more famous
predecessor, the titular Lady is taken, not least by the narrator hero,
Rupert Sent Leger, to be avampire. This turns out not to be the case,
and thereisin fact arational explanation for the ghostly appearances
of the shrouded lady. She is the daughter of the absent leader of the
Land of the Blue Mountains, and she had been thought to have died.
News of her death would give encouragement to the Land’s enemies,
and was hushed up. Her death turned out to be only a trance, from
which she eventually awoke. Her awakening was a new problem for
the leaders of the Land as the suspicious mountaineers of the Land
who knew of her death might doubt her return to life, at best splitting
the nation into two camps. So it was decided that she would pretend to
stay dead, and enact her continuing death by lying in a glass topped
tomb; shewould be ableto leave the crypt only in the guise of ashroud-
wrapped Undead. It was in this guise that Rupert Sent Leger, a plucky
Englishmanwhoinheritsthelocal castle, first encountersher. Hemarries
her anyway, and all turns out well. The tale is a variation on Sleeping
Beauty. The Lady is revived by the love of the hero.

The interest in this narrative is in this sequence of secrecies: first,
the figure of power in the story ‘dies’. Her people are distraught, but
hide her death from the nation’s enemies. Subsequently she revives,
and the nation’s leaders hide her revival from the nation’s people, as
the news would cause factionalism.
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In the absence of her father (abroad) she representsthe sovereignty
of the Land. It istoo risky to let the enemy know of her death, so the
people (itisasmall country) are sworn to secrecy. National sovereignty
isavacuum, but the people keep this secret from the nation’s enemies.
Thisisthe constitutionality of the people/nation: the agreement to deny
to their enemy that their sovereignty is dead, no longer exists.

When sherevives, and the ruling Council keep thisfrom the people
this is the secret state hidden within the apparent constitution: their
sovereignty isin fact in full occupancy of its position, but the people
will till be lead to believe there is an absence at the heart of their
sovereignty, an absencewhich only their silence keepsfrom the enemy,
an absence which must not be debated in public. This absence is
substantiated by the corporeal presence of her apparently dead body in
itsglass-covered tomb in the crypt, viewable by the peopleif needs be.

As Baudrillard has argued,

To dissimulate is to pretend not to have what one has. To simulate is to
feign to have what one doesn’t have. One implies a presence, the other an
absence. But it is more complicated than that because simulating is not
pretending. ... Therefore, pretending, or dissimulating, leavestheprinciple
of reality intact: thedifferenceisalwaysclear, it issimply masked, whereas
simulation threatens the difference between the ‘true’ and the ‘false,’ the
‘rea’ and the ‘imaginary’ (Baudrillard 1994: 3).

If thisdistinctionis carefully applied to the narrative, it isclear that
the dissimulation (pretending) that happens is the initial cover-up, in
which the people and their leaders are complicit. What is dissimulated,
what they are pretending not to have but do have, is a vacuum at the
pinnacle of sovereignty, caused by the apparent death of the Lady. A
presence is implied, in the sense that, in keeping the vacuum secret,
the continued, dissimulated presence of the Lady isimplied, when she
is, at thispoint, absent, presumed dead. The dissimulation isapretence,
implying a presence when there isin fact an absence.

The simulation, by contrast, is the simulation of her death, when
sheisactually alive, implying an absence — of life: manifested by the
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presence — of abody. The body simulates death. The simulation (and
it must be conceded, thistoo, in this case, is a pretending) doesindeed
blur true/false and real/imaginary, asit proliferatesinto avampire tale
of the Undead.

Dissimulation is a concealing; simulation is an appearing. The
absence of sovereignty must be concealed; the dead body must be
shown. The first episode correspondsto Baudrillard's observation that
‘the modern political imaginary goes increasingly in the direction of
delaying, of concealing for aslong as possible, the death of the head of
state’ (Baudrillard 1994: 25). The second episode corresponds to this:
“ahead of state ... is nothing but the simulacrum of himself, and only
that gives him the power and the quality to govern. No one would
grant the least consent, the least devotion to areal person. It isto his
double, he being aways aready dead, to which allegiance is given’
(Baudrillard 1994: 25-6). Thisisthe case precisely with the Lady, even
though she is not the head of state. In his absence, sheisthe figure of
allegiance, and only her continued death will give rise to continued
allegiance.

The two secrets, of dissimulation and of simulation, do not cancel
each other out, but mutually reinforce each other. All is stasis, undead,
until the return of the father, the aggression of the enemy, or some
other irruption of thereal into thisfantasia. Thisevent, thereinstatement
of the violence of the real, comes from neither of these directions, but
instead from the inheritance of tenancy of the castle by the young
Englishman.

In the absence of her father and now of her, the swashbuckling
English hero enters the scene and seeks to win the love of the people,
mainly by arming them. It is a dream of personal chieftainship, where
the charismaand valour of the hero will win the service of the people.
Hedoesindeed win theloyalty of the people, the heart of the Lady, and
the power of sovereignty through marriage, by force of valiant deeds
at the risk of hislife, and even, he thinks, at the risk of his soul.

To summarise: the absence of sovereignty must be kept secret from
the nation’s enemies; the absence of the absence of sovereignty must
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be kept secret from the people, lest they doubt its true existence —
better that they be fed a vampire myth. Into this somnolent and absent
sovereignty, atrue, healthy man of action appears, whose actions permit
thereturntolifeof the‘Undead’ Lady, the defeat of the nation’senemy,
and the renewed loyalty of the people to the nation and its leading
family.

This is a novel of a heroic age. The young Englishman is an
adventurer who yearnsto find a context in which aman can be a hero,
and findsit in the Land:

They arein reality the most primitive people | ever met — the most fixed
to their ideas, which belong to centuries back. | can understand now what
people werelikein England — not in Queen Elizabeth’stime, for that was
acivilized time, but in thetime of Coeur-de-Lion, or evenearlier ... (Stoker
1974: 54).

It is precisely atime before civilisation that is required, because
only in such atime can the hero escape constraint (the first chapter of
the novel has a narrator who deplores Sent Leger’s adventurousness)
and find a purpose not in thought but in action. Sent Leger’s action is
so exuberantly swashbuckling as to stand comparison with Douglas
Fairbanks. ‘... he was very athletic and active, liked movement and
space ... Heworked with speed and, basically, withgrace ...” (Thomson
1980: 180). Once hefindsaplace where he can rediscover thislegendary
time, heisableto givefull effect to hisenergy, manifested in aviolence
cartoonish and excessive.

When the Lady iskidnapped by the nation’s enemy (they may have
intended to steal the body, and been surprised to find aliving women),
sheisrescued by the hero, in a Tarzan-like descent from a great tree:

Ashefell hepulled hishandjar free, and amost as he wasfalling its sweep
took off the head of one of the assassins. As hetouched ground he stumbled
for aninstant, but it wastowards hisenemies. Twicewith lightning rapidity
the handjar swept the air, and at each sweep a head rolled on the sward
(Stoker 1974: 169).
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These decapitations are a virtuous violence, in the cause of saving
the endangered Lady, and of defeating the nation’s enemies. There is
no need for this violence to be denied, it isto be celebrated. The point
of the setting — ‘before civilisation” — isthat it allows for aviolence
that need make no apologies. Thereistherefore no need for any secrecy
about the exercise of violence, and that violence is rewarded by the
recognition of the mountaineersthat Sent L eger isahero amongst men,
justified in his aspiration to lead a heroic nation.

From the regime of secrecy to the regime of open violence, the
Land isredeemed. Secrecy had been all about concealing or simulating
events around the troubled question of national sovereignty, and with
the coming of open violence, strategies of secrecy can be abandoned.
The absent father even reappears (rescued from ahigh tower by another
athletic escapade involving dangling from an airship) to consecrate
the new union between the action hero and his daughter, aunion earlier
celebrated under the dubious auspices of dark vampiric ceremonial.

Inthe context of asetting ‘ beforecivilisation’, open violencetrumps
secrecy, and a healthy new order is inaugurated.

Paper wraps stone (secrecy conceals power)

Therewas mystery here which had better be unriddled away from the gaze
of the profane crowd (Buchan 1996: 180).

John Buchan’'s John Macnab (Buchan 1996) of 1925 has as an
opening premise awager. A challenge is made to anumber of Scottish
Highland estates. The challengeruns, * Sir, | have the honour to inform
youthat | proposeto kill astag— or asalmon asthe case may be— on
your ground ..." (Buchan 1996: 11-12). The challenge comes from a
trio of bored gentlemen (lawyer, politician, banker), that is, from the
same class asthose addressed. An ennui is shared by the three and they
are looking for an adventure.

On the advice of their Harley Street doctor, the bored gentlemen
undertake to do something risky. It istheir situation of total security, it
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issuggested, which is at theroot of their jaded attitude. They must put
themselvesin danger, in order to recover some zest and enthusiasm for
life. Going hunting for sport is a run-of-the-mill activity for them, so
they need something with a greater potential for excitement than that.
They are however respectful of the obligations of the law, in particular
of private property, and the wager is couched in such away asto suggest
that it may not amount to theft. The stag will be removed and then
returned, and a charitable donation of a greater or lesser sum will be
made, depending on success or failure. The challenge, in effect, isthe
pre-announcement of the intention. Thisis not to be furtive poaching,
kept secret from the victim. It is a challenge of the order: thisis what
we intend; stop usif you can!

The danger, at the most obvious level, is the danger of physical
harm, as they are going hunting in the Highlands, and, beyond the
usual risks associated with that pastime, they are challenging the
landownersto catch them. Thislatter point revealsthat the real danger
is to reputation — exposure of their crime could bring ruin to their
successful, prominent, and very establishment careers.

Themodulations of secrecy at the outset, then, are of thisorder: the
gentlemen keep their true identities secret, adopting the collective
pseudonym, or nom-de-guerre, of John Macnab: ‘At once business-
like and mysterious’ (Buchan 1996: 12). However, they make their
business known to their targets by letter — so, not entirely public, but
not secret. Theideawasinspired by one of the party’srecall of oneJim
Tarras, who had made the same challenge. Theresponseto Tarrastended
to be: ‘Most of the fellows he wrote to accepted his challenge and told
him to come and do hisdamnedest. ... One or two curmudgeonstaked
of the police and prosecutin’ him, but public opinion was against them
— too dashed unsportin (Buchan 1996: 8). Clearly, ‘public opinion’
here meant aristocratic land-owning public opinion, a current which
could be in limited circulation in one social stratum, but kept secret
fromthe public authorities. Which anticipates the outcome of the John
Macnab narrative.

215



McDonald

Theplot of thenovel liesin the escapades of thefictive John Macnab,
but the theme is about the nature of challenge. Challenge, and the risk
entailed in issuing a challenge, is seen as intrinsic to a properly
aristocratic ethos. This claim ismost explicitly stated by Janet Raden:

‘... Radens were in everything that happened in the old days in Scotland
and France. But civilization killed them — they couldn’t adapt themselves
toit. Somehow thefirewent out of their blood, and they became vegetables.
Their only claim was the right of property, which isno right at all.’

‘That’s what the Bolsheviks say,” said the puzzled Sir Archie.

‘Then I’'m aBolshevik. Nobody in the world today has aright to anything
which he can’t justify. That's not palitics, it's the way nature works.
Whatever you' ve got — rank or power or fame or money — you’ ve got to
justify it, and keep onjustifyingit, or go under. No law on earth can buttress
up a thing which nature means to decay.’

‘D’you know that sounds to me a pretty steep doctrine?

‘Noitisn’t. Itisn’t doctrine, anditisn't politics, it'scommon sense. | don’t
mean that we want some silly government redistributing everybody’s
property. | mean that people should realize that whatever they’ ve got they
hold under aperpetual challenge, and they are bound to meet that challenge.
Thenwe' Il haveliving creaturesinstead of mummies’ (Buchan 1996: 99).

Raden’s position, in summary, is that holding power needs
justification, and justification comes from meeting the perpetual
challenge to the holders of power. This‘eternal struggle’ is natural, is
lifeitself, but gets lost beneath the suffocating impact of civilization.
‘Justification’ in this sense is not extrinsic (for example by appeal to
divineright, democracy, utility or ethics), but intrinsic to power. Holding
power isjustified by meeting any challengeto one’s power: that is, by
meeting the challenge, and winning. The ultimate *justification’ for
power in this argument, once the illusions of civilization are stripped
away and the natural coreisrevealed, liesin the willingness to resort
toviolencein order to hold ontoit. Power isjustified by the successful
defence of it. Thisisin contrast to any delusion that one holds it by
legal title, or any such sophistry.
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This is pure Hobbes: compare ‘... every man is Enemy to every
man; the same is consequent to the time, wherein men live without
other security, than what their own strength, and their own invention
shall furnish themwithall’ (Hobbes 1968: 186) with Raden’s‘ whatever
they’ve got they hold under a perpetual challenge’. Hobbes allows
‘strength and invention’, but the essence of thisin Radenisviolence. It
isaperfect description of the state of nature. Thisissocial Darwinism.
The inspiration may be more Nietzschian, or Lawrentian, even, in the
appeal to forces of nature which transcend the taming effects of too
much civilization: precisely the malaise the Macnabs suffer from, of
course. Itisalso an aristocratic code of honour, that privilegeisearned
by risk, and privilegewithout risk isill egitimate. Janet Raden’sposition,
although styled as beyond doctrine and politics in her view is also,
with the forebearsjust itemised, aform of fascism for a polite society.
Inthe period between the Bolsheviks and the Genera Strike, the defence
of class privilegeis not grounded in law, or social good, but purely in
thewillingnessto useforceto defend that very privilege: might isright.
You have aright to it if you are willing to fight for it, and succeed in
winning that fight.

Raden starts from a position apparently acceptable to theorists of
legitimacy: ‘Nobody in the world today has a right to anything which
hecan'tjustify.” But, in effect thisisatautology. If you can justify your
claim, then you have a right. You only have a right where you can
justify. And justification isgrounded in right. The argumentiscircular,
unless the meaning she givesto ‘justification’ is other than ‘ grounded
inright’. Whichitis, of course. Justification, and right, havethemselves
acommon basis, whichistheability to hold, against perpetual challenge,
that which you have. One justifies one’s holdings by holding on to
them. It is equally clear that Raden doesn’t mean the challenges that
one might encounter within ‘civilization’, for instance, holding on to
one's land title, or denying access to one’s land against the challenge
of the rambler, by aggressive litigation. It is clear that Raden means a
far more archaic sense of perpetual challenge, the challenge of the
duel, the joust, the use of physical force. It is violence alone which
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underpins the justifications which might be advanced for the socia
order. Hobbes' argument about duty to a sovereign, that it expires
simultaneously with the loss of the sovereign’s ability to compel
obedience, offers a parallel mode of reasoning.

At the conclusion of their tale of adventure, the Macnabs poach a
deer from the estate of Johnson Claybody, for whom they have little
respect, and from whom they would expect little respect either. Heisa
son of the aristocracy, but not as comfortably established as his
opponents are. However, the twist in the tail of the tale is that the
Macnabs have never realy managed to put themselves outside the
situation of total security, which wasthe origin of their malaise. After
many adventures, the risk turns out to have been illusory. Their
reputations could never have been harmed, because they belong to a
cohesive socia classwhichwould close ranksand look after itsown at
the very hint of any scandal.

When they are caught, as one of their erstwhile targets, Lord
Claybody, putsit,

Do you think it conceivablethat | would do anything to weaken the public
prestige of a statesman | believe in, a great lawyer | brief, and a great
banker whose assistanceis of the utmost valueto me. ... in these bad times
| am out to support anything which buttresses the solid structure of society.
Youthreeare part of that structure. You might poach every stag on Haripol,
and | should still hold my tongue (Buchan 1996: 183).

These quite close socidl links, from Claybody’s point of view, justify
a social solidarity which transcends the legal order, and a social
solidarity which isjustified by a class ethos anticipated in the Tarras
episode: it would just be ‘too dashed unsportin” to invoke the law
against one'ssocial peers. Transcendent of the legal order, the attitude
does not transcend the social order, for, to Lord Claybody, heissimply
closing rankswithin the social classwhich * buttressesthe solid structure
of society’. Itisnot thelaw which performsthisfunction, but the socia
privileges and power of the aristocracy. Thus, his class's ‘public
prestige’ must be maintained, maintained by the mai ntenance of secrecy
concerning hisfriends’ sport.
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The less secure Johnson (Claybody’s son and heir) worries about
the undermining of property — ‘you three, who are the supporters of
law and order, have offered a pretty good handleto theenemy ... It'sa
dangerous thing to weaken the sanctities of property’ (Buchan 1996:
184).

The ‘enemy’ (Sir Archie's Bolsheviks) is the class enemy, the
unpropertied class. Johnson worries that disrespecting the spirit of the
law weakens also ‘the sanctity of property’. His mistake is to fail to
distinguish thefact of the utility of law and order as between the socio-
economic classes from the fact of itsirrelevance to challenges within
the aristocracy. When some aristocrats challenge some others, it isall
abit of fun, and evenif it getsout of hand, thelaw isnot to be called to
one side’s aid. As long as the story does not become public beyond
those class contours, law, order and property remain ‘ sanctities'.

Durkheim argues,

If, then, when a crime takes place, the individuals whom it offends do not
unite to manifest what they sharein common, and to affirm that the caseis
anomalous, they would be permanently shaken. They must fortify
themselves by the mutual assurance that they are still in unison. The only
means for thisis action in common (Durkheim 1972: 127).

The present case seemsat first glanceto contradict this, asthecrime
goes unpunished. However, the crux is that the individuals affected
are not offended, which in Durkheimian terms means there has been
no crime. The event does require a reaction, to reaffirm a ‘mutual
assurance that they are still in unison’, but this reaction is not by way
of repressive, punitive law, but instead by way of secrecy, a secrecy
which tames the violence.

They are not offended not so much because of the nature of the act
perpetrated, but because of the identity of the perpetrators, whose
transgression must be overlooked by their peers. It is a cohesive class
secrecy, a secrecy in triplicate which keeps intra-class violence secret
from the law and from other classes, and also keeps secret inter-class
violence, intheform of the aristocracy’ swillingnessto resort to violence
against any class challenge to its supremacy.
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One of the Macnabs concludes,

WEe' ve been making godless fools of ourselves. We thought we had got
outside civilization and were really taking chances. But we weren't. We
were all the time as safe as your blessed bank. It can’'t be done — not in
this country anyway. WE' rein the groove and have got to stay there. We've
been a pretty lot of idiots not to think of that (Buchan 1996: 184).

Uncannily like the situationist observation, ‘In the society that
abolishes adventure, the only adventure left is the abolition of that
society.” The Macnabs could only really experience the life-enhancing
thrill of risk by becoming revolutionaries! Or, alternatively, ‘... we're
cured, al of us. We're simply longing to get back to the life which in
July we thought humbug’ (Buchan 1996: 183).

In the context of a setting ‘in civilisation’, secrecy trumps open
violence, and a decadent old aristocratic order is confirmed.

Stone blunts scissors (power mitigates
violence)

Two novels connected by one plot, separated by seventy years. Andrew
Greig's The Return Of John Macnab (Greig 1996) appeared in 1996.
This return to a theme, with variations, might be taken as a rather
typically 1990'sexercisein appropriation of atraditional novel, which,
with the addition of inverted commas, becomes one more exercisein
postmodern irony. Even so, the change in attitude to the thematic
concerns around, concretely, landed property and poaching, and,
abstractly, class, law and state, acknowledging the shift in political
attitudes in the intervening period, allows for atracing of a different
relation of power, violence and silence.

Both novels share the opening premise of a challenge to a number
of Scottish Highland estates. In contrast to the Buchan version of the
challenge, in Greig, the tone is different:

To Whom It Concerns! You are hereby informed that, for reasons too
numerousto mention but whichinclude an excess of rain, midgies, boredom,
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absentee landowners and the Criminal JusticeAct, the undersigned intends
to take a salmon or a brace of grouse or a deer, from the estates of ...
(Greig 1996).

InGreig, itisaGlaswegian radical, amountain guide and a second-
rate copywriter, joined by aloca journalist, who make up the new
Macnabs. They have of course read the Buchan novel, and it forms a
template for their challenge. Melancholic middle-aged ennui remains
a constant, too.

In Greig's retelling of the Macnab plot, much of the reflection on
socia classdisappears. Thisisparadoxical, becausethereismuch more
explicit class consciousnessin the characters, and adistinct recognition
of the classdifference between the Macnabs and their targets. However,
looking for the politicsin the Greig leadsto adisappointment. Thereis
awindow dressing of radicality: characters with leftist pasts, a nod to
land access issues, but otherwise a contemporary world where we're
all middle class now, more or less, isthe milieu. This may be because
the targets are not the traditional aristocracy, but the new landowners,
foreign and corporate.

Instead of social hierarchy, there is, however, the state. In relation
to Durkheim, here there is punitive repression, but once again it is not
the law, but violence which is invoked. The new Macnabs have their
livesthreatened, in adistinctly contemporary, non sepia-tinted encounter
with state violence:

Neil tripped on a heather root and the first bullet cracked off the rock
above his head. He looked up and saw the two men in flak jackets, one
above, the other coming in from the side, guns at the ready. He looked to
Al for the next move.

‘ Sorry, old sport. Face down, hands out, and don’t move afucking muscle.’

They lay there. Neil heard the boots clacking over the rocks. He tried not
to think of Gibraltar. Shoot To Kill. ...

Then the boot went into hiskidneys. And again. ... ‘ Turn over, you Fenian
bastard. Very slowly.’
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Very slowly ... he did as he was told. A heel went into hisgut ...

‘That's enough, sonny. These aren’t terrorists' (Greig 1996: 262).

Thisis not the heroic violence of Stoker, nor the sport of Buchan.
Thisisthe ugly life-threatening violence of the secret state, operating
in asphere beyond regulation by the law. In the Greig version, the cat
and mouse game is not so much between the Macnabs and the country
estates as between the Macnabs and the agencies of the secret state,
which are monitoring them from the moment of their public challenge.

The prominent charactersin the Greig version have ahearty dislike
of the landowners, of the government, and of laws which protect
privilege. But in the denouement, they are strangely deferential to a
character closely resembling Prince Charles — although this might be
because their lives are also under threat should they not agree to walk
away from the adventure quietly.

The alternative put to them under the supervision of the Prince is
entirely in line with Bagehot's analysis of the English Constitution,
where he argues, * ... constitutional monarchy ... actsasadisguise. It
enables our real rulers to change without heedless people knowing it.
The masses of Englishmen are not fit for an elective government ...’
(Bagehot 1963: 97). Transposed to the context of the Greig novel, this
istranslated into something like, ‘ the constitutional monarchy actsasa
guarantor of secrecy. It enablesthe real violence of the state to remain
secret. The masses are not fit for freedom of information.’

The real violence deployed is held back from the ultimate
deployment, as a Shoot To Kill policy, in being reigned back (‘ That's
enough, sonny. These aren’t terrorists.”) Power, with the threat of
violence guaranteeing its concealment in secrecy, is confirmed.

Inthe context of acontemporary setting, aviolence openly deployed
but kept covert enforces secrecy, and an order of secret state power
grounded in violence is confirmed.
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Power’s secret violence

Theinterplay of violence, power and secrecy has been exemplified so
far asacombinatory variable on the model of the child’s game scissors/
paper/stone, wherein the strengths of one are balanced by their weakness
vis-a-vis another. Rather like akind of separation of powers doctrine,
constitutionally; avirtuous co-existence. In thefirst example, a power
dependent on secrecy wastransformed into apower based on violence.
In the second and third examples a violence was kept secret by power.
Intheformer the power of acohesive social classkept alargely symbolic
violence secret, while in the latter the power of the state kept a real
violence secret (but in doing so, kept it within limits). In each fable,
the ending was ‘happy’. In each narrative too, law was non-existent or
peripheral. Non-existent in Stoker, peripheral in Buchan and peripheral
in Greig too. In Greig, it might seem that law appears, with police and
intelligence officials playing significant roles, but it is state, not law,
that they represent.

Turning from fictions with happy endings to our unhappy reality,
we must confront what happens when secrecy, violence and power no
longer act as counterbalancing forces but instead conspire together.
The scissor-blade hammered home by the stone, concealed by the paper;
power’s deployment of secret violence: thisis our concluding subject
matter.

The fact of realpolitik remains this: the willingness to resort to
force is the fact that justifies the holding of power. Craig Murray’s
memoir of his period as British Ambassador to Uzbekistan, Murder in
Samarkand (Murray 2007) tells a cautionary tale of violence, power,
secrecy and the irrelevance of law. The heart of the book concernsthe
consequences of his decision to speak out about torturein Uzbekistan.
Heis, in his self-portrait, an undiplomatic diplomat, both as regards
his hosts and as regards his superiors. He refuses to maintain a silence
on the question of torture and political trials in Uzbekistan.

Already breaking with protocol, he attendsapolitical trial, and hears
this:
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The old man’s statement was read out to him, in which he confirmed that
his nephew was aterrorist ...

‘Isthis your testimony? asked the prosecutor.
‘But it's not true,” replied the old man. ‘ They tortured me to say it.’

The judge said that the accusations of torture had been dismissed earlier in
the case. They could not be reintroduced.

‘But they tortured me!’ said the old man. ‘They tortured my grandson
beforemy eyes ...” (Murray 2007: 23).

Murray first presumes that the UK political leadership will want to
know that thisisgoing on, and will support him in speaking out against
it, which he does, in Tashkent, when the opportunity arises. In apublic
speech in Tashkent, he states, anongst other indiscretions:

World attention has been focused on the prevalence of torture in Uzbek
prisons. The terrible case of Avazov and Alimov, apparently tortured to
death by boiling water, has evoked great international concern. But al of
usknow that thisisnot anisolated incident. Brutality isinherent in asystem
where convictions habitually rely on signed confessions ... (Murray 2007:
110).

Murray’'s point is that it is arrant hypocrisy to use human rights
arguments to justify war against Saddam, yet not criticise abuses in
Karimov's regime, purely on the strategic grounds that Uzbekistan is
geopolitically useful in the war in Afghanistan, and for Central Asian
oil exploitation. Hisview is an immanent critique of the claim that we
are responding to a challenge on the level of values, and standing by
our values, a view contradicted by the geopolitical pragmatism he
observes.

His outspoken criticisms eventually lead to his departure from his
post, but not before he has established that there is a distinction being
made between the UK’s treaty obligation to exclude torture evidence
from court proceedings, and the use of information derived from torture
for ‘ operational’ purposes. Thisdistinction was confirmed in the House
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of Lords. Heis clear that this use is not dependent on the truth of the
statements extracted under torture. Statements concerning one’s
knowledge that other named persons are part of aterrorist network at
work in the UK have their operational efficacy even if not true. So,
tortureis condoned, aslong asit issecret. Thetreaty obligation, which
seeks to exclude torture evidence from court proceedings, might be
thought thereby to indicate agenera disapproval of torture. The current
interpretation is not so, it merely indicates a need to keep the practice
of torture secret. Asit cannot remain secret if used in court proceedings,
it will not be mentioned there, but its usage has now gone far beyond
the relatively crude use of securing convictions. Torture is now about
establishing that we are subject to a challenge to our power, and that
being so, our power isjustified only if weriseto that challenge. Not by
affirming our values, but by affirming our power. The secret that lies
beyond law is revealed: power justifies itself by its willingness to be
power.

Murray’s account is not trivialised by keeping company with a
sequence of novels— not alwayseven very good novelsinthisinstance
— which share a melodramatic tone. His tale is melodramatic also,
and he has chosen to tell it in a populist style, even as it discusses
matters of the most seriousimport. In framing his account with Stoker,
Buchan and Greig, one thematic concern is isolated, that of the
interrelation of secrecy, power and violence, such that the tales told
illuminate the concepts necessary to an understanding of the situation.

Law’s blind spot

Secrecy dominates this world, and first and foremost as the secret of
domination. According to the spectacle, secrecy would only be anecessary
exception to therule of freely available, abundant information ... Thefact
isthat almost no one sees secrecy initsinaccessible purity and itsfunctional
universality. Everyone acceptsthat there areinevitably little areas of secrecy
reserved for specialists; asregardsthingsin general, many believethey are
in on the secret (Debord 1990: 60-1).
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Law will not see domination, power itself is secret, and even more
so its violence. Most of all, the law must not see the function of the
violence. Law defends its own purity in denying the violence legal
status, whichisto ignorethat the violence does not seek legal status, as
long as it is ‘operationally useful’. Sovereignty has already lost to
secrecy, as the practices of violence are not concerned with an
accountability to public sovereignty (Parliament), but only to the‘ secret
sovereignty’ of executive authority.

‘The role of political power, on this hypothesis, is perpetualy to
re-inscribethisrelation [of forces] through aform of unspoken warfare;
to re-inscribe it in social institutions ..." (Foucault 1980: 90). When
Foucault refersto unspoken warfare, thisisthe secret violence discussed
here. Power perpetually re-inscribes itself by secret violence. Law’s
attitude towards secret violence, in theform of torture, can beillustrated
by reference to one recent case, the conjoined appeals considered in A
v Secretary of Sate for the Home Department (2005); A v Secretary of
Sate for the Home Department (2006). Of many similar statements,
the following three most forcefully make the point:

[T]he executive arm of the state is open to the charge that it is condoning
theuse of torture. So, inasense, itis. The government isusing information
obtained by torture. But in cases such as these, the government cannot be
expected to close its eyes to this information at the price of endangering
the lives of its own citizens (Lord Nicholls of Birkenhead: [69]).

[t is accepted that the executive may make use of all information it
acquires: both coerced statements and whatever fruits they are found to
bear. Not merely, indeed, is the executive entitled to make use of this
information; to my mind it is bound to do so. It has a prime responsibility
to safeguard the security of the state and would be failing in its duty if it
ignores whatever it may learn (Lord Brown of Eaton-Under-Heywood:
[161]).

[Your Lordships decision] on these appeals should not be seen as a
significant sethack to the Secretary of State’s necessary efforts to combat
terrorism. Rather it confirms the right of the executive to act on whatever
information it may receive from around the world, while at the same time
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preserving the integrity of the judicial process and vindicating the good
name of British justice (Lord Brown of Eaton-Under-Heywood: [171]).

Theconclusionisclear. It isnot amatter of using the law to protect
the victims of torture, actual and potential, from torture. The crucial
matter isto protect thelaw itself from being tainted by torture, soit can
continue to plead ignorance of the secret violence of power, and lay
claimtotheterrain of values. Thejudges seetheissue asaconstitutional
matter of separation of powers doctrine, whereby the executive,
defending security, may make use of knowledge derived from torture,
but the courts, defending legal principle, may not.

It is instead the difference between sovereignty and disciplinary
power. Disciplinary power, the power perpetually re-inscribed by secret
violence, is not limited by law, law being the ‘value’ sovereignty
establishes. Law fails to achieve a purchase on the secret violence of
power: but the recent caselaw showsthat thisisnot merely anincidental
failing of law, but a positive strategy of law. Should the violence of
power become a matter of public knowledge, asin the instance of the
recent concerns about torture raised by Murray, the law will re-instate,
at the level of alegal fiction, if with no further efficacy, the secrecy of
theviolence. Thislegalistic‘ secrecy’ isnot of the order of the unknown,
as it is of course now known, but of the order of the questions not
asked, and the evidence not admitted in court. Thisis not so the law
can challenge the violence, but so the law can insist that it does not
know about theviolence. If to no oneelse, at least to the law theviolence
remains a secret. The law is concerned with defending its own purity
— thisis sovereign power insisting on its difference from disciplinary
power. However, ‘... it is not through recourse to sovereignty against
disciplinethat the effects of disciplinary power can belimited, because
sovereignty and disciplinary mechanisms are two absolutely integral
constituents of the general mechanism of power in our society’ (Foucault
1980: 108).

Theethos of thewillingnessto face the perpetual challengeto one’'s
power was afeudal, aristocratic ethos, in which Janet Raden nurtures
the dreams of Rupert Sent L eger. When the power referred to becomes
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the power of the state rather than the power of the aristocracy, no such
ethos can beinvoked. Therule of law state can appeal only toitsvalues,
not to itspower, for its power isgrounded legitimately only initsvalues,
of whichtherule of law is pre-eminent. Feudal aristocracy had aclaim
inviolence; the modern state should have none, at least in the terms of
a discourse of sovereignty. It is the disciplinary power identified by
Foucault which escapesthis discourse, which re-inscribesthe violence
of the socia order. When the judiciary, guardians of the rule of law
ethos, acknowledge a separate sphere wherein the claim of violenceis
justified, wheretortureisalegitimate responseto the challenge of terror,
then this separation is complete.

The heretic, the enemy of society, will always be there, so that he can be
defeated and humiliated over again. ... The espionage, the betrayals, the
arrests, tortures, the executions, the disappearances will never cease. It
will be aworld of terror ... Always we shall have the heretic here at our
mercy, screaming with pain, broken up, contemptible ... (Orwell 1954:
215).

Against this well known Orwellian nightmare, there is the other
Orwell, with the hopethat civilized life and intellectual decency, might
yet be asserted as basi ¢ valuesto be deployed when challenged, against
all the dreams of uncivilized violence even at the heart of our
civilization. The principle Orwell again wished to proclaim, that virtue
‘... liesin defending aconception of right and wrong, and of intellectual
decency, which has been responsiblefor all true progressfor centuries
past, and without which the very continuance of civilized lifeisby no
means certain’ (Orwell 1970: 192). Thisisthetraditioninwhich Craig
Murray has taken his place, with the closing words of his memoair:
‘“How have we come to this, that integrity in public life is now so rare
that some consider me a hero just for exhibiting the most basic human
decency? (Murray 2007: 368).

If we do not understand the challenge as a challenge on the plane
of values, to which the only response is a renewed commitment to
values of decency, such as not finding ways to make use of torture,
then the alternativeisto understand the challenge as a challenge on the
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plane of power, to which the only response is the deployment of
violence, nuanced by secrecy or openly.

Asin Janet Raden’s understanding, we are justifying ourselves by
our willingnessto face the perpetual challenge. But the fatal confusion
liesinthis: itisnot the perpetual challengeto our valueswhich we are
rising to in adefence of our values. It isthe perpetual challenge to our
power which we are rising to, defended by our willingness to deploy
violence in defence of our power. That this deployment of violence
destroysour valuesis, from power’s perspective, only collateral damage,
in this understanding, as it is our power, not our values, which is the
stake.
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